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front pay because plaintiff’s neurologist testified that “Wilson was competitively unemployable 
by the end of 2005, which was six months before the entry of judgment.”  Judge Niemeyer 
dissented.  Id. at 388–95. 

L. Compensatory Damages    

Monteagudo v. Asociacion de Empleados del Estado Libre Asociado de Puerto Rico, 554 
F.3d 164, 174-75, 105 FEP Cases 494 (1st Cir. 2009), affirmed the judgment on a jury verdict 
for the Title VII and Puerto Rican law sexual harassment plaintiff, and held that the lower court 
did not abuse its discretion in denying remittitur of the compensatory damages.  “Here, the jury 
awarded Monteagudo $333,000 in compensatory damages without apportioning the award 
between the Puerto Rico and the Title VII claims. The jury also awarded Monteagudo $300,000 
in punitive damages under Title VII. Upon Monteagudo's motion, the district court issued an 
order allocating $1 of the compensatory damages award to the Title VII claims and the 
remaining $332,999 to the claims under Puerto Rico laws 17, 69, and 100.  The district court 
then doubled the amount awarded pursuant to the Puerto Rico claims as required by Puerto Rico 
law, resulting in a total award amount of $965,999.”  Id. at 174 (footnote omitted).  The court 
upheld the compensatory damages at 174-75: 

With respect to compensatory damages, we hold that the jury's award here of 
$333,000 was neither “grossly excessive” to “shock the conscience” of this court, nor 
was it “exaggeratedly high.”  Admittedly the jury was generous in awarding this amount; 
however, the district court did not abuse its discretion in deciding that the award was 
proportionate to harm suffered by Monteagudo. As we expressed above, as a result of the 
sexual harassment she endured for several months, Monteagudo felt “like a piece of 
meat” and wept every evening. After her constructive discharge, she testified that she 
suffered from depression and an inability to sleep. 

(Footnote omitted.) 

Tobin v. Liberty Mutual Insurance Co., 553 F.3d 121, 144-45, 21 AD Cases 769 (1st Cir. 
2009), affirmed the judgment on a jury verdict for the ADA and Massachusetts-law plaintiff.  
The court of appeals upheld the jury’s award of $500,000 in emotional-distress damages: 

The district court did not abuse its discretion in allowing the jury's verdict to 
stand. Although Liberty Mutual argues that Tobin “failed to present any evidence even 
hinting that his psychological condition was worsened by Liberty Mutual's failure to 
accommodate his disability,” other than his “own, self-serving testimony,” we already 
have explained why the jury permissibly could conclude that the company's denial of 
accommodations caused his total disability. As recounted above, both Tobin and Kantar 
testified that at the time of trial-five years after he left the company-Tobin continued to 
suffer severe emotionaldistress from Liberty Mutual's failure to provide reasonable 
accommodations that the jury found would have enabled him to successfully perform his 
job. Moreover, Tobin had spent thirty-seven years at the company-his entire working life. 
Kantar observed that “his identity has been connected with Liberty Mutual” and that 
being “a sales rep for Liberty Mutual [is] ... part of who he is.” Kantar reported that 
Tobin was “devastated” by the way the termination occurred, perceiving it as a betrayal. 
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Tobin also was told incorrectly on the day of his termination that he and his family no 
longer had health insurance coverage, information that was particularly alarming in light 
of his wife's ongoing treatment for breast cancer.FN33 

 __________ 
FN33. Tobin was told two days later that his coverage would, in fact, continue. 

He described the intervening period as “two days of turmoil.” 
 

M. Punitive Damages 

1. Upholding Entitlement   

Monteagudo v. Asociacion de Empleados del Estado Libre Asociado de Puerto Rico, 554 
F.3d 164, 175-76, 105 FEP Cases 494 (1st Cir. 2009), affirmed the judgment on a jury verdict 
for the Title VII and Puerto Rican law sexual harassment plaintiff.  The court held that defendant 
did not preserve its argument that plaintiff had failed to show entitlement to the $300,000 in 
punitive damages awarded under Title VII, because its Rule 59 motion and its motion for 
judgment as a matter of law did not present any developed argument on this point.  “In its new 
trial and remittitur motion, AEELA did not provide any developed argumentation as to why 
Monteagudo should not be entitled to punitive damages. Further, AEELA did not cite any cases 
for its proposition that punitive damages are unwarranted.  ‘[T]heories not raised squarely in the 
district court cannot be surfaced for the first time on appeal.’”  Id. at 176 (citations omitted).  The 
court held that the lower court did not commit plain error in failing to grant remittitur: 

From our review of the record, AEELA has not provided sufficient proof that it 
had in place an “active mechanism for renewing employees' awareness of the policies 
through either specific education programs or periodic re-dissemination or revision of 
their written materials”; FN13 “testimony by appellants' witnesses that indicated that 
supervisors were trained to prevent discrimination from occurring;” or “examples in 
which their anti-discrimination policies were successfully followed.” FN14 Id. (providing 
a non-exhaustive list of ways an employer could demonstrate good faith compliance). 
While having all of these factors is not necessary to qualify for the defense, see id., 
AEELA has not provided sufficient evidence that it fulfilled any of these factors. Thus, 
the district court did not commit plain error in upholding the punitive damages award and 
denying a new trial on damages. 

 
FN13. Notably, Monteagudo testified that she had never been offered a seminar 

on sexual harassment and that she was unaware if any sexual harassment seminars had 
been given to her supervisors. 

 
FN14. We acknowledge that AEELA was rebuffed by the district court in its 

attempt to show how its policy was successfully implemented in 2005. However, as we 
noted in assessing AEELA's evidentiary claim above, this evidence was not proffered to 
show that AEELA should not have been liable for punitive damages. Rather, AEELA 
attempted to introduce Medina's testimony in order to bolster its Faragher-Ellerth 
defense. This was evidence which the district court was within its discretion to exclude. 
Even if the district court had considered the 2005 corrective measure AEELA had 
employed pursuant to its policy, the district court still did not commit plain error in 
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upholding the punitive damages award. This is because AEELA failed to provide 
sufficient evidence of other indicators of good faith compliance and because the 2005 
corrective measure occurred three years after the sexual harassment in this case. See id. 

Id. at 176. 

 EEOC v. Federal Express Corp., 513 F.3d 360, 20 AD Cases 204 (4th Cir. 2008), 
affirmed the award of $100,000 in punitive damages for a failure to accommodate the charging 
party’s profound deafness by providing a certified ASL translator for meetings and important 
documents.  The court described the four Lowery factors relevant to entitlement to punitive 
damages:   

 (1) That the employer's decision maker discriminated in the face of a perceived 
risk that the decision would violate federal law; 
 (2) That the decision maker was a principal or served the employer in a 
managerial capacity; 
 (3) That the decision maker acted within the scope of his employment in making 
the challenged decision; and 
 (4) That the employer failed to engage in good-faith efforts to comply with the 
law. 

Id. at 372.  The court noted that defendant admitted the second and third factors were met, and 
challenged only the first and fourth factors.  The court continued: 

Here, the instructions (to which FedEx did not object) did not specify who—for example, 
Hanratty, Cofield, Thompson, or someone else—could be considered as a relevant FedEx 
managerial official. Therefore, if the jury could have found that any one of them 
perceived the risk that their failure to accommodate Lockhart would violate the ADA, we 
are not entitled to vacate the punitive damages award for lack of sufficient evidence to 
support the first Lowery finding. 

Id. at 373.  The court held that Hanratty was aware of defendant’s ADA compliance policy, and 
that Cofield had contacted other FedEx supervisors seeking clarification on ADA reasonable 
accommodations.  Id. at 373–74.  The court held that the jury could find that the first factor was 
met.  The court also rejected defendant’s argument that the mere existence of its ADA policy 
required a finding that it engaged in good-faith compliance efforts.  “Unfortunately for FedEx, 
the mere existence of an ADA compliance policy will not alone insulate an employer from 
punitive damages liability. Rather, in order to avoid liability for the discriminatory acts of one of 
its management officials, an employer maintaining such a compliance policy must also take 
affirmative steps to ensure its implementation.”  Id. at 374.  The court held that higher-level 
officials were aware of the problem: 

 On the evidence, the jury was entitled to find that FedEx failed to sufficiently take 
affirmative steps to ensure the implementation of its ADA compliance policy with respect 
to Lockhart.  In this case, FedEx managerial officials shared responsibility for the failed 
implementation of the policy with the company's managerial agents at the FedEx-BWI 
Ramp.  For example, through Cofield, at least three higher FedEx officials received 
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notice that a deaf package handler had requested or was in need of ADA accommodations 
at the FedEx-BWI Ramp.  As noted, Cofield initiated contact in 2001 with an official in 
FedEx's legal department to clarify FedEx's ADA obligations with respect to Lockhart. In 
2002, he contacted Connors at “corporate headquarters” twice, and he contacted 
Arrington, the Senior Personnel Representative for the FedEx-BWI Ramp, at least once, 
concerning the need to provide ADA accommodations for Lockhart.  Furthermore, 
Connors—as well as Hanratty—was placed on notice of ADA compliance problems at 
the FedEx-BWI Ramp when Lockhart filed his charge of discrimination with the EEOC 
in October 2001. 

Id. at 375.  The court noted that defendant did not even provide the charging party with a copy of 
its ADA reasonable-accommodation request form until three years after he started work, the 
same month he was fired. 

 Abner v. Kansas City Southern R. Co., 513 F.3d 154, 102 FEP Cases 616 (5th Cir. 2008), 
affirmed the award of $125,000 in punitive damages to the Title VII and § 1981 racial 
harassment plaintiffs, although the jury did not award compensatory damages and no back pay 
was involved.  The court stated at 160: “We agree with the conclusion of several of our sister 
circuits that a punitive damages award under Title VII and § 1981 need not be accompanied by 
compensatory damages. We base our holding on the language of the statute, its provision of a 
cap, and the purpose of punitive damages under Title VII.”  The court relied in part on the 
provisions of the Civil Rights Act of 1991 treating compensatory and punitive damages as 
independent.  It continued: 

 The grounding of punitive damages between the high threshold of culpability for 
an award and a cap of the amount in any event upholds Congress's purpose in enacting 
the 1991 amendments to Title VII—to provide “additional remedies,” in the form of 
damages, to prevent discrimination in the workplace while mitigating the risk of 
disproportionate awards.  Injury that results from discrimination under Title VII  is often 
difficult to quantify in physical terms; preventing juries from awarding punitive damages 
when an employer engaged in reprehensible discrimination without inflicting easily 
quantifiable physical and monetary harm would quell the deterrence that Congress 
intended in the most egregious discrimination cases under Title VII. Indeed, there is some 
unseemliness for a defendant who engages in malicious or reckless violations of legal 
duty to escape either the punitive or deterrent goal of punitive damages merely because 
either good fortune or a plaintiff's unusual strength or resilience protected the plaintiff 
from suffering harm. 

Id. at 163–64 (footnotes omitted).  The court rejected defendant’s argument that the result 
violated BMW v. Gore and was unconstitutional: 

 As we see it, the combination of the statutory cap and high threshold of 
culpability for any award confines the amount of the award to a level tolerated by due 
process. Given that Congress has effectively set the tolerable proportion, the three-factor 
Gore analysis is relevant only if the statutory cap itself offends due process. It does not 
and, as we have found in punitive damages cases with accompanying nominal damages, a 
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ratio-based inquiry becomes irrelevant.  Accepting this analysis makes the sufficiency of 
evidence to support the statutory threshold a determinant of constitutional validity. 

Id. at 164 (footnote omitted).  The court then described the racial harassment that had occurred 
over the ten-year period from 1995 to 2005, and held that it was enough to support punitive 
damages: 

 Here, Plaintiffs, supervisors, and other witnesses testified to incidents of racially 
discriminatory behavior that occurred within the ten-year time frame of evidence 
permitted by the court.  Elgie Abner testified about picking up a toolbox on which 
someone had written, “You lazy ni_ _ _ _s” and that, when he presented the box to a 
supervisor, the supervisor laughed. He also testified that a cement pillar in the workshop 
contained a large marking of “KKK” for a number of years, as did the fuel tanks and 
roofs of many locomotives in the shop, and that in May of 2005, “Abner is a lazy racist” 
was written on the walls in the bathroom of the workshop. “Ni_ _ _r go home” and “Lazy 
ni_ _ _ _s” were also written on the walls. Harry Brooks testified that foreman Gary 
Moore would, on the night shift, wait until a large thunderstorm came and then, laughing, 
send the workers out in the storm.  He also testified that an electrical wire in the form of a 
noose was hanging outside of the workshop, that there was graffiti in the workshop 
bathrooms that said, “Ni_ _ _ _s stink” and “Ni_ _ _ _s go home,” and that supervisors 
“knew” of the graffiti and the noose. Napoleon Player testified that a supervisor called 
him “boy” in 1995 and that Gary Moore referred to him as a “rice-eating Ethiopian” and 
said that he was going to run two “black a_ _ es off.”  In 1995, Moore also allegedly 
referred to Napoleon Player's shift as the “c_ _n shift.” Napoleon Player also testified that 
he did not recall receiving any racial harassment training prior to retiring in June of 2003. 
Mr. Odom similarly testified that “the first [racial harassment policy] I got was ... if I'm 
not mistaken, August 2003.” Donald Harville testified that a company surgeon told him, 
when he arrived late for work in November of 2001, “That's it for you and your ni_ _ _ _ 
buddies.” This and other evidence supports the jury's conclusion that KCSR supervisors 
caused and/or failed to properly respond to numerous instances of racially derogatory 
behavior in the workplace. 

Id. at 164–65 (footnotes omitted).  The court then held that no award of nominal damages was 
required in order to support the award of punitive damages: 

 With respect to the district court’s award of nominal damages of $1 to each 
Plaintiff, we find such formalities to be unnecessary. We have required a district court to 
grant a plaintiff $1 in nominal damages when her constitutional rights were violated.   
Other circuits, however, have found that a jury verdict of liability under Title VII  did not 
require a court to award a nominal damages award in the absence of a request that the 
jury determine nominal damages or a request for additur by the judge.  Because the award 
of actual or punitive damages is capped under Title VII, we do not require a ceremonial 
anchor of nominal damages to tie to a punitive damages award. 

Id. at 165 (footnotes omitted). 
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 Morgan v. New York Life Insurance Co., 559 F.3d 425, 440-41, 105 FEP Cases 1217 (6th 
Cir. 2009), affirmed the judgment of age discrimination liability and the $ 6 million award of 
compensatory damages under the Ohio Civil Rights Act, and held that plaintiff had shown 
entitlement to punitive damages under Ohio law.  Its description appears quite similar to Federal 
law.  The court relied on comparators to show entitlement to punitive damages: 

The record includes evidence that New York Life consciously disregarded Morgan's right 
to be free from age discrimination.  While New York Life correctly argues that courts 
should not second guess a company's business decisions, the record establishes quite 
clearly that the company found extenuating circumstances in certain instances when a 
younger managing partner had performance issues. This was not the case with Morgan 
(or other older managing partners). 

 Goldsmith v. Bagby Elevator Co., Inc., 513 F.3d 1261, 1280–82, 102 FEP Cases 716 
(11th Cir. 2008), affirmed the judgment on a jury verdict for the Title VII and § 1981 retaliation 
plaintiff.  Plaintiff was fired immediately after he refused to sign an agreement to arbitrate his 
pending charge.  Because he was willing to arbitrate future claims, the dispute was only about 
arbitration of his pending employment discrimination claim.  The court held that there was 
sufficient evidence that Bagby was recklessly indifferent to plaintiff’s Federally guaranteed 
rights in requiring him to sign the arbitration agreement and refusing to allow a modification that 
would have excluded his pending claim. The court held that the evidence on plaintiff’s 
underlying racial harassment case also showed recklessness.  Id. at 1280–81.  The court rejected 
defendant’s argument that its policy on harassment barred the imposition of punitive damages, 
because the policy existed in name only: 

 Bagby Elevator contends that it attempted in good faith to comply with the civil 
rights laws because it adhered to an antidiscrimination policy, but the record supports the 
finding of the jury that the antidiscrimination policy of Bagby Elevator was totally 
ineffective. Goldsmith introduced evidence that managers at Bagby Elevator, namely, 
Steber and Bowden, had actual notice that white employees had uttered racial slurs in the 
workplace but did not discipline those employees. Goldsmith offered proof that other 
employees who had filed EEOC charges and complained of racial slurs were soon 
afterward terminated. Goldsmith testified that the policy was ineffective and that it did 
not stop Farley from making racial comments because supervisors did not follow the 
policy. Arthur Bagby, president and owner of Bagby Elevator, testified that he was not 
“that good on the [antidiscrimination] policy,” and he admitted that he did not know how 
he would discipline a supervisor for using racial slurs or failing to discipline an employee 
for using racial slurs. Both Bowden and Steber acknowledged that the policy did not 
prevent Farley from making a racial slur, and Steber testified that Farley could have been, 
but was not, terminated for making one racial slur. Goldsmith testified that Bagby 
Elevator did not provide training regarding discrimination in the workplace.   

Id. at 1281–82. 
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2. Amounts   

 Exxon Shipping Co. v. Baker, __ U.S. __, 128 S. Ct. 2605, 2634 (2008), a Federal 
maritime law case, held that in light of the substantial compensatory damages awarded, a 1:1 
punitive damages ratio was appropriate: 

 Applying this standard to the present case, we take for granted the District Court's 
calculation of the total relevant compensatory damages at $507.5 million. . . . A punitive-
to-compensatory ratio of 1:1 thus yields maximum punitive damages in that amount. 

Justice Scalia, joined by Justice Thomas, concurred.  Id. at 2634.  Justice Stevens concurred in 
part and dissented in part.  Id. at 2634-38.  Justice Ginsburg concurred in part and dissented in 
part.  Id. at 2639-40.  Justice Breyer concurred in part and dissented in part.  Id. at 2640-41.   

Monteagudo v. Asociacion de Empleados del Estado Libre Asociado de Puerto Rico, 554 
F.3d 164, 175, 105 FEP Cases 494 (1st Cir. 2009), affirmed the judgment on a jury verdict for 
the Title VII and Puerto Rican law sexual harassment plaintiff, and held that the lower court did 
not abuse its discretion in denying remittitur of the punitive damages.   

 EEOC v. Federal Express Corp., 513 F.3d 360, 376, 20 AD Cases 204 (4th Cir. 2008), 
affirmed the award of $8,000 in compensatory damages and $100,000 in punitive damages for a 
failure to accommodate the charging party’s profound deafness by providing a certified ASL 
translator for meetings and important documents.  The court rejected defendant’s challenge to the 
reprehensibility factor: 

 Although Lockhart suffered no physical harm from the actions complained of, his 
supervisors at FedEx were plainly indifferent to the fact that their failure to accommodate 
his disability could jeopardize his safety, and potentially implicate the safety of others. 
Because Lockhart was denied the ADA accommodations necessary for him to understand 
and participate in employee meetings and training sessions, he consistently missed 
updates about important subjects such as workplace safety, handling dangerous goods, 
interpreting hazardous labels, and potential anthrax exposure. Finally, Lockhart's 
supervisors were familiar with the mandate of the ADA and perceived the risk that their 
conduct was unlawful. Under the evidence, the jury was thus entitled to find that FedEx 
higher management officials, including Cofield and Hanratty, had acted reprehensibly 
with respect to Lockhart's need for ADA accommodations. 

Id. at 377.  The court also rejected defendant’s argument that the 12.5 ratio of punitive to 
compensatory damages was unconstitutionally excessive, holding that such ratios are merely 
instructive and do not establish bright lines.  Id. at 377–78.  Moreover, the court held that the fact 
the total award was well below the $300,000 statutory cap showed it was reasonable.  

 Abner v. Kansas City Southern R. Co., 513 F.3d 154, 165, 102 FEP Cases 616 (5th Cir. 
2008), affirmed the award of $125,000 in punitive damages to the Title VII and § 1981 racial 
harassment plaintiffs, although the jury did not award compensatory damages and no back pay 
was involved.  The court reviewed recent decisions, and stated: “We similarly refuse to strike 
down the jury award here, as it fell well below the cap, and there is no indication that it resulted 
from jury bias or insufficient evidence of malice.”  
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 Goldsmith v. Bagby Elevator Co., Inc., 513 F.3d 1261, 1282–85, 102 FEP Cases 716 
(11th Cir. 2008), affirmed the lower court’s refusal to order a remittitur on the jury award of 
$500,000 in punitive damages, on top of the award of $27,160.59 in back pay and $27,160.59 in 
damages for mental anguish for the Title VII and § 1981 retaliation plaintiff.   

 One factor that suggests that the misconduct of Bagby Elevator was reprehensible 
is that Goldsmith suffered both economic harm and emotional and psychological harm. 
Goldsmith's relationships with his family suffered, he attended counseling after his 
termination, and his termination made him feel “hurt” and “upset.” . . . The record also 
establishes that Goldsmith was financially vulnerable and had to borrow money after he 
was terminated. 
 
 Another factor that suggests that the misconduct of Bagby Elevator was 
reprehensible is that Bagby Elevator engaged in a pattern of retaliatory and 
discriminatory misconduct. Three other employees who had filed EEOC charges or 
complained about racial slurs were terminated before Goldsmith. There also was 
substantial evidence, as discussed above, that Bagby Elevator engaged in a pattern of 
reckless indifference to its employees’ federal rights. 

Id. at 1283.  The court also rejected defendant’s argument that the 9.2-to-1 ratio of punitive to 
compensatory damages (including back pay) was excessive.  The court stated that a higher ratio 
could also have been upheld.  It noted that Bagby had 150 employees, and a Title VII damages 
cap of $100,000.  It held that “an award of five times that amount is not excessive.”  Id. at 1284. 

3. Lower Court Chopped Too Much from the Award 

 Quigley v. Winter, __ F.3d __, 2010 WL 909603 (8th Cir. March 16, 2010), affirmed the 
jury verdict under the Fair Housing Act, and held that the plaintiff tenant had established sexual 
harassment by the landlord and thus a hostile housing environment.  The jury awarded $250,000 
in punitive damages, and the lower court reduced the award to $20,527.50.  The court explained 
the lower court’s reduction: “The district court noted the punitive damages award was more than 
eighteen times the compensatory damages award ($13,685.00) and found the award was 
excessive and did not comport with due process.  The district court reduced the award to 
$20,527.50, which amounted to one and a half times the compensatory damages award, ‘for the 
simple reason that [Winter's] conduct ... can be considered only as to what he said and did 
directly to [Quigley].’”  Id. at p. *10.  The Eighth Circuit held that the jury should be presumed 
to follow the instruction that its award should be based only on defendant’s conduct towards 
Quigley, and held that the conduct was reprehensible but a single-digit multiplier was 
appropriate.  Relying on the penalty structure of $55,000 for first-time violations in cases 
brought by the Attorney General, the court stated:  

 While we agree with the district court that the jury's punitive damage award was 
excessive, we disagree with the district court's assessment that $20,527.50, which is one 
and a half times the compensatory award, sufficiently reflects the reprehensibility of 
Winter's conduct. We conclude an appropriate punitive damages award in this case is 
$54,750. This amount is four times greater than Quigley's compensatory damages 
($13,685.00), which we find is an appropriate ratio under the circumstances of this case. 
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This amount comports with due process, while achieving the statutory and regulatory 
goals of retribution and deterrence. See Campbell, 538 U.S. at 425. 

Id. at p. *13. 

N. Allocation of the Award    

Monteagudo v. Asociacion de Empleados del Estado Libre Asociado de Puerto Rico, 554 
F.3d 164, 172, 105 FEP Cases 494 (1st Cir. 2009), affirmed the judgment on a jury verdict for 
the Title VII and Puerto Rican law sexual harassment plaintiff.  The court affirmed the lower 
court’s allocation of the award between Title VII and Puerto Rican law so as to maximize 
plaintiff’s recovery: 

O. Attorneys’ Fees 

1. Enhancements   

 Perdue v. Kenny A. ex rel. Winn, __ U.S. __, __ S. Ct. __, 2010 WL 1558980 (U.S. April 
21, 2010) (No. 08-970) (Alito, J.), reversed the enhancement of a fee award in a § 1983 class 
action involving a challenge to foster child services in two Georgia counties, on behalf of 3,000 
children.  The Court set forth the issues at p. *4: 

 Respondents submitted a request for more than $14 million in attorney's fees.  
Half of that amount was based on their calculation of the lodestar—roughly 30,000 hours 
multiplied by hourly rates of $200 to $495 for attorneys and $75 to $150 for non-
attorneys.  In support of their fee request, respondents submitted affidavits asserting that 
these rates were within the range of prevailing market rates for legal services in the 
relevant market. 

 The other half of the amount that respondents sought represented a fee 
enhancement for superior work and results.  Affidavits submitted in support of this 
request claimed that the lodestar amount “would be generally insufficient to induce 
lawyers of comparable skill, judgment, professional representation and experience” to 
litigate this case. . . . Petitioners objected to the fee request, contending that some of the 
proposed hourly rates were too high, that the hours claimed were excessive, and that the 
enhancement would duplicate factors that were reflected in the lodestar amount. 

 The District Court awarded fees of approximately $10.5 million. . . . The District 
Court found that the hourly rates proposed by respondents were “fair and reasonable” . . . 
but that some of the entries on counsel's billing records were vague and that the hours 
claimed for many of the billing categories were excessive.  The court therefore cut the 
non-travel hours by 15% and halved the hourly rate for travel hours.  This resulted in a 
lodestar calculation of approximately $6 million. 

 The court then enhanced this award by 75%, concluding that the lodestar 
calculation did not take into account “(1) the fact that class counsel were required to 
advance case expenses of $1.7 million over a three-year period with no ongoing 
reimbursement, (2) the fact that class counsel were not paid on an on-going basis as the 
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work was being performed, and (3) the fact that class counsel's ability to recover a fee 
and expense reimbursement were completely contingent on the outcome of the case.” . . . 
The court stated that respondents' attorneys had exhibited “a higher degree of skill, 
commitment, dedication, and professionalism ... than the Court has seen displayed by the 
attorneys in any other case during its 27 years on the bench.” . . . The court also 
commented that the results obtained were “ ‘extraordinary’ ” and added that “[a]fter 58 
years as a practicing attorney and federal judge, the Court is unaware of any other case in 
which a plaintiff class has achieved such a favorable result on such a comprehensive 
scale.” . . . The enhancement resulted in an additional $4.5 million fee award.   

The Eleventh Circuit affirmed.  The 5-Justice majority strongly endorsed the lodestar approach 
as providing a more objective basis for awarding and reviewing fees than the old standard of 
Johnson v.  Georgia Highway Express, Inc., 488 F.2d 714, 717-719 (5th Cir. 1974).  The Court 
described the virtues of the lodestar approach at p. *6: 

 Although the lodestar method is not perfect, it has several important virtues.  
First, in accordance with our understanding of the aim of fee-shifting statutes, the 
lodestar looks to “the prevailing market rates in the relevant community.” . . . Developed 
after the practice of hourly billing had become widespread . . . the lodestar method 
produces an award that roughly approximates the fee that the prevailing attorney would 
have received if he or she had been representing a paying client who was billed by the 
hour in a comparable case.  Second, the lodestar method is readily administrable . . . ; and 
unlike the Johnson approach, the lodestar calculation is “objective” . . . and thus cabins 
the discretion of trial judges, permits meaningful judicial review, and produces 
reasonably predictable results.  

(Emphasis in original.)  The Court described, at p. *6 to p. *7, six rules that it gleaned from prior 
decisions: 

 Our prior decisions concerning the federal fee-shifting statutes have established 
six important rules that lead to our decision in this case. 

 First, a “reasonable” fee is a fee that is sufficient to induce a capable attorney to 
undertake the representation of a meritorious civil rights case.  See Delaware Valley I, 
478 U.S., at 565, 106 S.Ct. 3088 (“[I]f plaintiffs ... find it possible to engage a lawyer 
based on the statutory assurance that he will be paid a ‘reasonable fee,’ the purpose 
behind the fee-shifting statute has been satisfied”); Blum, supra, at 897, 104 S.Ct. 1541 
(“[A] reasonable attorney's fee is one that is adequate to attract competent counsel, but 
that does not produce windfalls to attorneys” (ellipsis, brackets, and internal quotation 
marks omitted)).  Section 1988's aim is to enforce the covered civil rights statutes, not to 
provide “a form of economic relief to improve the financial lot of attorneys.”  Delaware 
Valley I, supra, at 565, 106 S.Ct. 3088. 

 Second, the lodestar method yields a fee that is presumptively sufficient to 
achieve this objective.  See Dague, supra, at 562, 112 S.Ct. 2638; Delaware Valley I, 
supra, at 565, 106 S.Ct. 3088; Blum, supra, at 897, 104 S.Ct. 1541; see also Gisbrecht, 
supra, at 801-802, 122 S.Ct. 1817.  Indeed, we have said that the presumption is a 
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“strong” one.  Dague, supra, at 562, 112 S.Ct. 2638; Delaware Valley I, supra, at 565, 
106 S.Ct. 3088. 

 Third, although we have never sustained an enhancement of a lodestar amount for 
performance, see Brief for United States as Amicus Curiae 12, 17, we have repeatedly 
said that enhancements may be awarded in “‘rare’” and “‘exceptional’” circumstances.  
Delaware Valley I, supra, at 565, 106 S.Ct. 3088; Blum, supra, at 897, 104 S.Ct. 1541; 
Hensley, 461 U.S., at 435, 103 S.Ct. 1933. 

 Fourth, we have noted that “the lodestar figure includes most, if not all, of the 
relevant factors constituting a ‘reasonable’ attorney's fee,” Delaware Valley I, supra, at 
566, 106 S.Ct. 3088, and have held that an enhancement may not be awarded based on a 
factor that is subsumed in the lodestar calculation, see Dague, supra, at 562-563, 112 
S.Ct. 2638; Pennsylvania v. Delaware Valley Citizens' Council for Clean Air, 483 U.S. 
711, 726-727, 107 S.Ct. 3078, 97 L.Ed.2d 585 (1987) (Delaware Valley II) (plurality 
opinion); Blum, 465 U.S., at 898, 104 S.Ct. 1541. We have thus held that the novelty and 
complexity of a case generally may not be used as a ground for an enhancement because 
these factors “presumably [are] fully reflected in the number of billable hours recorded 
by counsel.”  Ibid.  We have also held that the quality of an attorney's performance 
generally should not be used to adjust the lodestar “[b]ecause considerations concerning 
the quality of a prevailing party's counsel's representation normally are reflected in the 
reasonable hourly rate.”  Delaware Valley I, supra, at 566, 106 S.Ct. 3088. 

 Fifth, the burden of proving that an enhancement is necessary must be borne by 
the fee applicant.  Dague, supra, at 561, 112 S.Ct. 2638; Blum, 465 U.S., at 901-902, 104 
S.Ct. 1541. 

 Finally, a fee applicant seeking an enhancement must produce “specific evidence” 
that supports the award.  Id., at 899, 901, 104 S.Ct. 1541 (An enhancement must be based 
on “evidence that enhancement was necessary to provide fair and reasonable 
compensation”).  This requirement is essential if the lodestar method is to realize one of 
its chief virtues, i.e., providing a calculation that is objective and capable of being 
reviewed on appeal. 

The Court said at p. *8 that enhancements are possible but rare: “In light of what we have said in 
prior cases, we reject any contention that a fee determined by the lodestar method may not be 
enhanced in any situation.  The lodestar method was never intended to be conclusive in all 
circumstances.  Instead, there is a ‘strong presumption’ that the lodestar figure is reasonable, but 
that presumption may be overcome in those rare circumstances in which the lodestar does not 
adequately take into account a factor that may properly be considered in determining a 
reasonable fee.”  The Court held that the first inquiry is whether the superior results are 
attributable to the attorneys’ superior performance and commitment of resources, which alone 
might justify an enhancement, or to factors that cannot justify an enhancement, such as “inferior 
performance by defense counsel, unanticipated defense concessions, unexpectedly favorable 
rulings by the court, an unexpectedly sympathetic jury, or simple luck.”  Id. at p. *8.  The Court 
held that the next inquiry is “whether there are circumstances in which superior attorney 
performance is not adequately taken into account in the lodestar calculation.”  It did not shut the 
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door entirely on such a possibility, but was limiting: “We conclude that there are a few such 
circumstances but that these circumstances are indeed ‘rare’ and ‘exceptional,’ and require 
specific evidence that the lodestar fee would not have been ‘adequate to attract competent 
counsel,’ Blum, supra, at 897, 104 S.Ct. 1541 (internal quotation marks omitted).”  Id. at p. *8.  
The Court described those circumstances: 

 First, an enhancement may be appropriate where the method used in determining 
the hourly rate employed in the lodestar calculation does not adequately measure the 
attorney's true market value, as demonstrated in part during the litigation.FN5 This may 
occur if the hourly rate is determined by a formula that takes into account only a single 
factor (such as years since admission to the bar) FN6 or perhaps only a few similar 
factors. In such a case, an enhancement may be appropriate so that an attorney is 
compensated at the rate that the attorney would receive in cases not governed by the 
federal fee-shifting statutes. But in order to provide a calculation that is objective and 
reviewable, the trial judge should adjust the attorney's hourly rate in accordance with 
specific proof linking the attorney's ability to a prevailing market rate. 

  Respondents correctly note that an attorney's “brilliant insights and critical 
maneuvers sometimes matter far more than hours worked or years of experience.” . . . 
But as we said in Blum v. Stenson, 465 U.S. 886, 898, 104 S.Ct. 1541, 79 L.Ed.2d 891 
(1984), “[i]n those cases, the special skill and experience of counsel should be reflected 
in the reasonableness of the hourly rates.” 

     FN6. See, e.g., Salazar v. District of Columbia, 123 F.Supp.2d 8 (D.D.C.2000); 
Laffey v. Northwest Airlines, Inc., 572 F.Supp. 354 (D.D.C.1983), aff'd in part, rev'd in 
part, 746 F.2d 4 (C.A.D.C.1984). 

 Second, an enhancement may be appropriate if the attorney's performance 
includes an extraordinary outlay of expenses and the litigation is exceptionally protracted.  
As Judge Carnes noted below, when an attorney agrees to represent a civil rights plaintiff 
who cannot afford to pay the attorney, the attorney presumably understands that no 
reimbursement is likely to be received until the successful resolution of the case, 532 
F.3d, at 1227, and therefore enhancements to compensate for delay in reimbursement for 
expenses must be reserved for unusual cases.  In such exceptional cases, however, an 
enhancement may be allowed, but the amount of the enhancement must be calculated 
using a method that is reasonable, objective, and capable of being reviewed on appeal, 
such as by applying a standard rate of interest to the qualifying outlays of expenses. 

 Third, there may be extraordinary circumstances in which an attorney's 
performance involves exceptional delay in the payment of fees.  An attorney who expects 
to be compensated under § 1988 presumably understands that payment of fees will 
generally not come until the end of the case, if at all. . . . Compensation for this delay is 
generally made “either by basing the award on current rates or by adjusting the fee based 
on historical rates to reflect its present value.”  Missouri v. Jenkins, 491 U.S. 274, 282, 
109 S.Ct. 2463, 105 L.Ed.2d 229 (1989) (internal quotation marks omitted).  But we do 
not rule out the possibility that an enhancement may be appropriate where an attorney 
assumes these costs in the face of unanticipated delay, particularly where the delay is 
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unjustifiably caused by the defense.  In such a case, however, the enhancement should be 
calculated by applying a method similar to that described above in connection with 
exceptional delay in obtaining reimbursement for expenses. 

 We reject the suggestion that it is appropriate to grant performance enhancements 
on the ground that departures from hourly billing are becoming more common.  As we 
have noted, the lodestar was adopted in part because it provides a rough approximation of 
general billing practices, and accordingly, if hourly billing becomes unusual, an 
alternative to the lodestar method may have to be found.  However, neither respondents 
nor their amici contend that that day has arrived.  Nor have they shown that permitting 
the award of enhancements on top of the lodestar figure corresponds to prevailing 
practice in the general run of cases. 

 We are told that, under an increasingly popular arrangement, attorneys are paid at 
a reduced hourly rate but receive a bonus if certain specified results are obtained, and this 
practice is analogized to the award of an enhancement such as the one in this case. . . . 
The analogy, however, is flawed.  An attorney who agrees, at the outset of the 
representation, to a reduced hourly rate in exchange for the opportunity to earn a 
performance bonus is in a position far different from an attorney in a § 1988 case who is 
compensated at the full prevailing rate and then seeks a performance enhancement in 
addition to the lodestar amount after the litigation has concluded.  Reliance on these 
comparisons for the purposes of administering enhancements, therefore, is not 
appropriate.  

Id. at p. *8 to p. *9.  True to past form, the Court ignored utterly the difference between being 
paid, win or lose, and being paid only in the event one prevails.  The Court rejected the 75% 
enhancement as essentially arbitrary.  It noted that the enhancement would bring the top hourly 
rate to $866 an hour and there was no evidence that this was an appropriate rate in the relevant 
legal market.  It rejected Justice Breyer’s suggestion that the average rate of all counsel was 
below the market average hourly rate, since this merely reflected that a disproportionate share of 
the work was done by counsel at a lower hourly rate.  The Court held that the enhancement could 
not be based on the extraordinary outlays of counsel, since there was no calculation of the 
amount of the enhancement attributable to this factor.  The Court’s war with economic reality is 
shown in the following paragraph at p. *9: 

 The District Court pointed to the fact that respondents' counsel had to make 
extraordinary outlays for expenses and had to wait for reimbursement . . . but the court 
did not calculate the amount of the enhancement that is attributable to this factor.  
Similarly, the District Court noted that respondents' counsel did not receive fees on an 
ongoing basis while the case was pending, but the court did not sufficiently link this 
factor to proof in the record that the delay here was outside the normal range expected by 
attorneys who rely on § 1988 for the payment of their fees or quantify the disparity.  Nor 
did the court provide a calculation of the cost to counsel of any extraordinary and 
unwarranted delay.  And the court's reliance on the contingency of the outcome 
contravenes our holding in Dague. . . .  
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not reasonable, because her entire brief on appeal was devoted to arguing that she was disabled, 
and she did not address the reasonableness of the accommodations. 

 Burnett v. Southwestern Bell Telephone, L.P., 555 F.3d 906, 14 WH Cases 2d 811 (10th 
Cir. 2009), affirmed the grant of summary judgment to the FMLA and ERISA defendant 
because plaintiff had not filed an appendix adequate to allow her arguments to be considered.  
For example, she failed to include the papers on the motion for summary judgment, and many of 
the exhibits.  The court stated at 909-10: 

While we could access fairly readily the motions, responses, and replies discussed above 
on the district court's electronic filing system or otherwise, should we choose to do so . . . 
the essential supporting exhibits were filed under seal in the district court. The sealed 
nature of the exhibits means that even this Court is precluded from accessing them absent 
a specific request to the district court clerk's office. Although the parties do not 
specifically dispute the contents of the missing exhibits, we are not inclined to consider 
reversing the district court based upon the parties' tacit assurances that we have before us 
all of the relevant matter—for example, the language from the missing exhibits that the 
district court quoted in its orders. 

The court added at 910: “This Court is not obligated to remedy these failures by counsel to 
designate an adequate record. . . . Our procedural rules should not be considered ‘empty 
gestures,’ as ‘[w]e have repeatedly enforced them.’ . . . Appellate review of the issues raised by 
Ms. Burnett is not possible without reference to the absent materials. . . . As we have warned 
parties many times, we regularly decline to hear claims predicated upon record evidence not 
included in the appendix.  We likewise decline to do so here and, therefore, are constrained to 
affirm.” 
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